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been satisfactorily met by statutes in England and in many of our states which 
permit the representative of the life-tenant to recover a proportionate share of 
the rent under the accruing theory. See 1 Tiffany, Landlord & Tenant (1910) 
1077, note 383. In some such jurisdictions, the life-tenant's share of the crop 
has been apportioned between the remainderman and the representative of 
the life-tenant. Redmon v. Bedford (1882) 80 Kan. 13. 

Master and Servant — Federal Employers' Liability Act — Assumption of 
Risk. — The deceased, a freight engineer, while leaning out of his cab to inspect 
a hot driving pin in the discharge of his duty, was struck and killed by the end 
of the horizontally extended arm of a mail crane. The record disclosed the 
facts that the deceased had nothing to do with mail cranes and that he had 
been on passenger trains which gathered up mail but three times in the two 
years prior to his death. Furthermore, there was but a scant description of the 
dimensions of the crane or its appearance to one going by it swiftly. Despite 
this evidence, in a suit to recover compensation for the death under the Federal 
Employers' Liability Act, held, three Justices dissenting, no recovery allowed 
because, as a matter of law, the deceased had assumed the risk of employment. 
Southern Pacific Co. v. Berkshire (1921) 41 Sup. Ct. 162. 

Under the Federal Employers' Liability Act the defense of assumption of 
risk remains as at common law where the defendant has not violated a statute 
enacted for the safety of employees. (1908) 35 Stat. 66, §4, U. S. Comp. Stat. 
(1916) §8660; Seaboard Air Line Ry. v. Horton (1914) 233 U. S. 492, 34 Sup. 
Ct. 635. To charge an employee with the assumption of risk the danger must 
be known to him or so patent that an ordinary person would have appreciated 
it. Gila Valley, etc. Ry. v. Hall (1914) 232 U. S. 94, 102, 34 Sup. Ct. 229; see 
Choctaw, etc. R.R. v. McDade (1903) 191 U. S. 64, 68, 24 Sup. Ct. 24. The 
burden of establishing that the employee has assumed the risk rests on the 
defendant, and the court should send the evidence to the jury unless it is clear 
and free from contradiction. See Kanawha Ry. v. Kerse (1916) 239 U. S. 576, 
581, 36 Sup. Ct. 174. In the instant case the evidence seems far from clear and 
free from contradiction. Mr. Justice Holmes, who wrote the majority opinion, 
is a strong advocate of the doctrine that a judge is as well qualified as a jury 
to determine whether certain facts constitute negligence in a given situation. 
See Lorenzo v. Wirth (1898) 170 Mass. 596, 49 N. E. 1010; (1899) 12 Harvard 
Law Rev. 443, 457 et seq; but cf. Thayer, Preliminary Treatise on Evidence 
(1898) 249 et seq. The opinion in the principal case is an extension of this theory 
to the field of the assumption of risk. The court has gone far in reversing the find- 
ing of a jury and the judgment of two state courts on a question of fact. 

Master and Servant — Federal Safety Appliance Acts — Workmen's Compensa- 
tion Law. — The plaintiff, a switchman in the employ of the defendant railroad 
company, was injured while acting in the course of his employment, but not in 
the aid of any interstate movement. The injury resulted from the defendant's 
failure to comply with the Federal Safety Appliance Acts. The defendant con- 
tends that the plaintiff's remedy is under the New York Workmen's Compensation 
Law, and not by private suit. Held, three judges dissenting, for the plaintiff. 
Ward v. Erie R. R. (Ct. of App. 1921) 230 N. Y. 230. 

Since defective cars engaged in intrastate commerce on interstate highways 
are a menace to interstate commerce, it seems clear that Congress has the power 
to regulate them, which power it has exercised in the Federal Safety Appliance 
Acts. (1903) 32 Stat. 943 §1, U. S. Comp. Stat. (1916) §8613; Southern Ry. 
v. United States (1911) 222 U. S. 20, 32 Sup. Ct. 2. These statutes being penal 
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in form, the minority of the court argued that even though they give the plaintiff 
a right, they do not give a remedy and therefore the remedy is left to be pro- 
vided by the state. The acts do away with the "assumption of risk" doctrine, 
(1893) 27 Stat. 531 § 8, U. S. Comp. Stat. (1916) § 8612; and by (1910) 36 Stat. 
298 §4, U. S. Comp. Stat. (1916) §8621, relieve a railroad from penal liability 
under certain circumstances although they do not "relieve such carrier from lia- 
bility in any remedial action." These two provisions taken in conjunction with the 
purpose of the act as expressed in its title, *. e., "to promote the safety of em- 
ployees and travelers upon railroads," lead one to feel that Congress intended 
a remedy. The fact that a statute provides a penalty is not inconsistent with its 
use as the basis of a private action. Couch v. Steel (1854) 3 El. & Bl. 402. Fur- 
thermore, civil liability is just as much a deterrent as the payment of a fine. 
See Texas & Pac. Ry. v. Rigsby (1916) 241 U. S. 33, 42, 36 Sup. Ct. 482. If left 
for the states to provide the remedy, the strength of the deterrent would depend 
on the remedy in a given state. This result would be very undesirable, as indi- 
cated in a recent federal case where under facts similar to those in the instant case 
it was held that the plaintiff had an exclusive remedy under the Federal Safety 
Appliance Acts. Ross v. Schooley (C. C.-A. 1919) 257 Fed. 290; certiorari denied, 
249 U. S. 615, 39 Sup. Ct. 390. 

Municipal Corporations — Ordinance Bad for Vagueness. — The defendant was 
committed under a Kansas City ordinance which denned as a vagrant "any person 
. . . who ... is not able to show reasonable effort ... to secure some 
lawful employment." On habeas corpus proceedings the ordinance was held void for 
indefiniteness. Ex parte Taft (Mo. 1920) 225 S. W. 457. 

Criminal statutes not clearly denning the offense are usually invalid. The 
grounds differ. One theory invokes United States Constitution Amend. VI, which 
provides that in all criminal prosecutions the accused shall "be informed of the 
nature and cause of the accusation." U. S. v. Capital Traction Co. (1910) 34 D. C. 
App. Cas. 592. Similar statutes have been declared void under the "due process" 
clause of Amend. XIV. International Harvester Co. v. Kentucky (1914) 234 U. 
S. 216, 34 Sup. Ct. 853; Collins v. Kentucky (1914) 234 U. S. 635, 34 Sup. Ct. 924. 
The real objection to such legislation, however, is that no denned standard is 
established whereby a person may regulate his conduct. The determination of 
the standard is, in effect, left to juries, who will differ according to their perjudices 
and according to the circumstances. See Louisville & N. R. Co. v. Commonwealth 
(1896) 99 Ky. 132, 35 S. W. 129; see Tozer v. United States (C. C. A. 1892) 52 
Fed. 917. Since ignorance of the criminal law is no defense, it follows 
that the offence must be so denned as to convey to a person of ordinary intelli- 
gence an adequate description of the evil intended to be prohibited. 

New Trial — Conditional on Acceptance of Reduced Damages — Newly Dis- 
covered Evidence. — The defendant made a motion for a new trial on the ground 
of newly discovered evidence going to the question of damages only. The trial 
court ordered a new trial unless the plaintiff consented to a $2000 reduction in 
damages. The plaintiff consented and the defendant appealed. Held, two judges 
dissenting, order affirmed. Podgorski v. Kerwin (Minn. 1920) 179 N. W. 679. 

Since applications for such a new trial are in derogation of the well settled 
rule that requires litigants to submit all their evidence in the first instance, they 
are regarded with disfavor. Macaulay v. Anthony (1911) 127 N. Y. Supp. 420; 
see Arnold v. Skaggs (1868) 35 Cal. 684, 688. The granting of such new trial 
is largely within the discretion of the trial court and there is no error if it re- 
fuses, unless such refusal is clearly an abuse of that discretion. Goodyear v. 



